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U.S. Customs Service 


Treasury Decistons 


(T.D. 85-110) 


Drawback Contract (Rate) 


There follows an approved drawback contract (rate) which up- 
dates and extends the privileges of the general contract for orange 
juice products published as T.D. 80-227(A). Anyone who can comply 
with the conditions of this contract may adhere to it by notifying a 
Regional Commissioner of Customs in writing of its intentions to do 
so and providing him with the following information: 

1. Name and address of adherent; 

2. Factories which will operate under the contract; 

3. If a corporation, the names of officers or persons with power of 
attorney who will sign drawback documents on behalf of adherent. 

This contract supersedes T.D. 80-227(A). Anyone currently oper- 
ating under T.D. 80-227(A) will automatically be covered by this 
superseding contract which includes all privileges of T.D. 80- 
227(A). 

Dated: June 26, 1985. 

Grorce C. STEWART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 


1 
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Drawsack Contract Unper 19 U.S.C. 1313(8) ror ORANGE JUICE 
PRODUCTS 


Imported _ merchandise 
rawback products to 
designated as the basis for 
drawback on the exported 
products 


or 


Concentrated orange juice for 
manufacturing (of not less than 
55° Brix) as defined in the stand- 
ard of identity of the Food and 
Drug Administration (21 CFR 
146.153) and meets the grade A 
standard of the U.S. Department 
of Agriculture: (7 CFR 52.1557, 
Table IV). 


Duty-paid, duty-free, or domes- 
tic merchandise of the same 
kind and quality as that 
designated which will be 

in the production of the 
exported products 


Concentrated orange juice for 
manufacturing (of not less than 
55° Brix) as defined in the stand- 
ard of identity of the Food and 
Drug Administration (21 CFR 
146.153) and meets the grade A 
standard of the U.S. Department 
of Agriculture (7 CFR 52.1557, 
Table IV). 


The imported merchandise which we will designate on our claims 
will be so similar in quality to the merchandise used in producing 
the exported articles on which we claim drawback that the mer- 
chandise used would, if imported, be subject to the same rate of 
duty as the imported designated merchandise. 

Fluctuations in market value resulting from factors other than 
quality will not affect the drawback. 


EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE CLAIMED 


1. Orange juice from concentrate (reconstituted juice). 
2. Frozen concentrated orange juice. 
3. Bulk concentrated orange juice. 


GENERAL STATEMENT 


We process orange juice products for our own account. We may 
produce products for the account of another producer or another 
producer may produce products for our account under contract 
within the principal and agency relationship outlined in T.D. 
55027(2) and 55207(1), or T.D. 81-181. 


PRODUCTION 


1. Orange juice from concentrate (reconstituted juice). Concentrat- 
ed orange juice for manufacturing is reduced to a desired 11.8° Brix 
by a blending process to produce orange juice from concentrate. 
The following optional blending processes may be used. 

The concentrate is blended with fresh orange juice (single 
strength juice); or 
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The concentrate is blended with essential oils, flavoring compo- 
nents, and water; or 

The concentrate is blended with water and is heat treated to 
reduce the enzymatic activity and the number of viable microorga- 
nisms. 

2. Frozen concentrated orange juice. Concentrated orange juice for 
manufacturing is reduced to a desired degree Brix of not less than 
41.8° Brix by the following optional blending processes: 

The concentrate is blended with fresh orange juice (single 
strength juice); or 

The concentrate is blended with essential oils and flavoring com- 
ponents and water. 

3. Bulk concentrated orange juice. Concentrated orange juice for 
manufacturing is blended with essential oils and flavoring compo- 
nents which would enable another processor such as a dairy to pre- 
pare finished frozen concentrated orange juice or orange juice from 
concentrate by merely adding water to the (intermediate) bulk con- 
centrated orange juice. 


MULTIPLE Propucts, WasTE, Loss or GAIN 
Not applicable. 


PROCEDURES AND REcoRDS MAINTAINED 


We will maintain records to establish: 

1. The identity and specifications of the merchandise we desig- 
nate. 

2. The quantity of merchandise of the same kind and quality as 
the designated merchandise we used to produce the exported arti- 
cles. 

3. That, within 3 years after receiving it at our factory, we used 
the designated merchandise to produce articles. During the same 3- 
year period, we produced the exported articles. 

We realize that to obtain drawback we must establish that the 
completed articles were exported within 5 years after the importa- 
tion of the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We 
understand that drawback is not payable without proof of compli- 
ance with title 19, United States Code, section 1313(b), and part 191 
of the Customs Regulations. 


INVENTORY PROCEDURES 


Our inventory procedures will show how we will satisfy the legal 
requirements discussed under the heading “Procedures and 
Records Maintained” and will show what components were blended 
with the concentrated orange juice for manufacturing. We under- 
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stand that if our records do not show that we satisfy those legal 
requirements, drawback cannot be paid. 


TRADE-OFF 


The use of any domestic merchandise acquired in exchange for 
imported merchandise that meets the same kind and quality speci- 
fications contained in the parallel columns of this statement shall 
be treated as use of the imported merchandise if no certificate of 
delivery is issued covering the imported merchandise (19 U.S.C. 
1313(k)) upon compliance with applicable regulations and rulings. 


Basis oF CLAIM FOR DRAWBACK 


The basis of claim for drawback wili be the quantity of concen- 
trated orange juice for manufacturing used in the production of the 
exported articles. 

It is understood that when fresh orange juice is used as “cut- 
back,” it will not be included in the “pound solids” when comput- 
ing the drawback due. 


AGREEMENTS 


The corporation specifically agrees that it will: 

1. Comply fully with the terms of this statement when claiming 
drawback; 

2. Open its factory and records for examinations at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim 
predicated in whole or in part upon this statement; 

4. Keep this statement current by reporting promptly to the Re- 
gional Commissioner who liquidates its claims, any changes in the 
number or locations of its offices or factories, the corporate name, 
or the corporate organization by succession or reincorporation; 

5. Keep a copy of this statement on file for ready reference by 
employees and require all officials and employees concerned to fa- 
miliarize themselves with the provisions of this statement; and, 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regu- 
lations and this statement. 


(T.D. 85-111) 


Treatment of Interest Charges in the Customs Value of Imported 
Merchandise 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Customs position. 
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SUMMARY: This document serves as notice to the general public 
that Customs is changing its position regarding the treatment of 
interest charges in the customs value of imported goods. A recent 
decision by the Committee on Customs Valuation of the General 
Agreement on Tariffs and Trade (GATT) indicates that interest 
charges included in the price actually paid or payable for imported 
merchandise are not to be considered as part of the customs value 
where: (1) the interest charges are identified separately from the 
price of the goods; (2) the financing arrangement was in writing; 
and (3) where required, the buyer can demonstrate that the goods 
undergoing appraisement are actually sold at the price declared, 
and the claimed rate of interest does not exceed the level for such 
transaction prevailing in the country where and when the financ- 
ing was provided. In view of this decision, Customs reconsidered its 
prior administrative decisions regarding the dutiability of interest 
payments, and has determined that under the Trade Agreements 
Act of 1979 (P.L. 96-36) most interest payments are not part of the 
dutiable value of merchandise provided certain criteria are met. 


EFFECTIVE DATE: This decision is retroactive to April 25, 1985. 


FOR FURTHER INFORMATION CONTACT: Bruce N. Shulman, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 26, 1984, the Committee on Customs Valuation of the 
General Agreement on Tariffs and Trade (GATT) adopted a deci- 
sion regarding the treatment of interest charges in the customs 
value of imported goods (reprinted below as Annex A). The decision 
indicates that interest charges included in the price actually paid 
or payable for imported merchandise are not to be considered as 
part of the customs value where: 

A. The interest charges are identified separately from the price 
actually paid or payable for the goods; 

B. The financing arrangement in question was made in writing; 

C. Where required by Customs, the buyer can demonstrate that 


—The goods undergoing appraisement are actually sold at the price 
declared as the price actually paid or payable, and 

—The claimed rate of interest does not exceed the level for such 
transaction prevailing in the country where and when the fi- 
nancing was provided. 


Prior to the adoption of the above decision, in various adminis- 
trative determinations the U.S. Customs Service had taken the po- 
sition that only those interest payments which were part of an 
“overall financing arrangement,” or those which were paid by a 
buyer to a third party unrelated to a seller and which did not 
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accrue to the seller’s benefit, were not dutiable. All other interest 
payments associated with imported goods, including those paid to a 
seller and relating to the purchase of specific goods, were consid- 
ered dutiable. 

In view of the GATT decision, the Customs Service decided to re- 
consider its position regarding the dutiability of interest payments. 
Our reevaluation resulted in a determination that whether or not 
interest payments are included in the price actually paid or pay- 
able for merchandise, they should be considered nondutiable pro- 
vided that criteria based on the GATT decision were met. Accord- 
ingly, Customs personnel were informed on April 25, 1985, through 
the issuance of the memorandum reprinted below, that our position 
regarding the dutiability of interest payments had been changed. 

On April 26, 1984, the Committee on Customs Valuation of the 
General Agreement on Tariffs and Trade (GATT) adopted a deci- 
sion regarding the treatment of interest charges in the customs 
value of imported goods. This Committee administers the Agree- 
ment on Implementation of Article VII of the General Agreement 
on Implementation of Article VII of the General Agreement on 
Tariffs and Trade (the GATT Valuation Agreement), to which the 
United States is a signatory, and which was enacted into domestic 
legislation in the Trade Agreements Act of 1979 (P.L. 96-36) (the 
TAA). In view of the above decision, Customs Service Headquarters 
has reassessed its position previously taken in TAA rulings 14, 31 
and 43 with respect to the dutiability of interest charges. In brief, 
our previous rulings held that only those interest payments which 
were part of an “overall financing arrangement” (TAA 43), or those 
which were paid by a buyer to a third party unrelated to a seller 
and which did not accrue to the seller’s benefit (TAA 31) were not 
dutiable. All other interest payments associated with imported 
goods, including those paid to a seller and relating to the purchase 
of specific goods (TAA 14 and 31) were considered dutiable. 

Our experience under the above rulings indicated that it was im- 
possible in many instances to distinguish interest payments relat- 
ing to the purchase of specific goods from interest payments made 
as a part of an overall financing arrangement. More importantly 
however, we have reevaluated our prior determinations interpret- 
ing the TAA regarding the dutiability of interest payments, and 
have concluded that interest payments, whether or not included in 
the price actually paid or payable for merchandise, should not be 
considered part of dutiable value provided the following criteria 
are satisfied: 

A. The interest charges are identified separately from the price 
actually paid or payable for the goods; 

B. The financing arrangement in question was made in writing; 

C. Where required by Customs, the buyer can demonstrate that 


—The goods undergoing appraisement are actually sold at the price 
declared as the price actually paid or payable, and 
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—The claimed rate of interest does not exceed. the level for such 
transaction prevailing in the country where, and at the time, 
when the financing was provided. 

Inquiries regarding the criteria in “C” shall be considered satisfied, 
inter alia, if the claimed charges for interest and principal are con- 
sistent with those usually reflected in sales of identical or similar 
merchandise. If the claimed amount of interest is inconsistent with 
that usually reflected in sales of identical or similar merchandise, 
or is inconsistent when compared to the level for such transaction 
prevailing in the country where, and at the time when the financ- 
ing was provided, only that amount which is consistent shall be al- 
lowed as non-dutiable, the excess being disallowed. 

This decision also applies to entries of merchandise appraised 
under a method other than transaction value. Additionally, this de- 
cision shall apply to all entries under Customs jurisdiction on 
which liquidation has not become final, including currently unliq- 
uidated entries and protested entries which have not been finally 
disposed of. 

Pursuant to the above memorandum issued to its field personnel 
on April 25, 1985, Customs will now consider interest payments sat- 
isfying the criteria in the memorandum not to be part of the cus- 
toms value of imported merchandise. 


ANNEX A—GENERAL AGREEMENT ON TARIFFS AND 
TRADE 


Committee on Customs Valuation 


DECISION ON THE TREATMENT OF INTEREST CHARGES IN THE 
Customs VALUE OF ImPporRTED Goops 


Adopted by the Committee on April 26, 1984 


The Parties to the Agreement on Implementation of Article VII 
of the GATT agree as follows: 

Charges for interest under a financing arrangement entered into 
by the buyer and relating to the purchase of imported goods shall 
not be regarded as part of the customs value provided that: 

(a) The charges are distinguished from the price actually paid or 
payable for the goods; 

(b) The financing arrangement was made in writing; 

(c) Where required, the buyer can demonstrate that 
—Such goods are actually sold at the price declared as the price 

actually paid or payable, an 
—The claimed rate of interest does not exceed the level for such 

transactions prevailing in the country where, and at the time 
when the finance was provided. 


478-994 0 - 85 - 2 
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This Decision shall apply regardless of whether the finance is 
provided by the seller, a bank or another natural or legal person. It 
shall also apply, if appropriate, where goods are valued under a 
method other than the transaction value. 

Each party. shall notify the Committee of the date from which it 


will apply the Decision. 
Rosert P. SCHAFFER, 
Acting Commissioner of Customs. 
Approved June 20, 1985. 


JoHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 8, 1985 (50 FR 27886)] 


19 CFR Part 142 
(T.D. 85-112) 


Customs Regulations Amendment Relating to Entry Numbers 


AGENCY: U.S. Customs Service, Department of the Treasury, 
ACTION: Final rule. 


SUMMARY: This document informs the public of changes in the 
assignment and format of entry numbers used by the international 
trade community in submitting entry documentation for processing 
by the Customs Service. The changes are one of the numerous ini- 
tiatives Customs has undertaken relating to the development of a 
comprehensive integrated Automated Commercial System. When 
fully implemented, the changes will ensure entry processing effi- 
ciency. 

EFFECTIVE DATE: October 1, 1985. 


FOR FURTHER INFORMATION CONTACT: Richard J. Bonner, 
Duty Assessment Division (202-535-4155), U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs has undertaken numerous initiatives relating to the de- 
velopment of a comprehensive integrated Automated Commercial 
System (ACS). When fully developed, this system will provide an ef- 
ficient means for accomplishing the current and future entry proc- 
essing needs of Customs, other government agencies, and the inter- 
national trade community. Currently, many formal entries re- 
ceived by Customs are prepared on computers. More international 
trade businesses are planning to use computers as part of automat- 
ing the preparation of import documentation. 
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To ensure entry processing efficiency for both Customs and entry 
preparers, changes in the assignment and format of entry type 
codes and entry numbers are desirable. 

Accordingly, by notice published in the Federal Register on Jan- 
uary 13, 1984 (49 FR 1740), Customs proposed new procedures for 
both entry type codes and entry numbers and invited interested 
parties to submit comments. Although comments were received on 
both procedures, Customs published a final rule as T.D. 85-5 in the 
Federal Register on January 11, 1985 (50 FR 1499), which con- 
cerned only the changes to entry type codes. Those comments relat- 
ing to the entry number proposal were still being analyzed. That 
analysis is now complete and the final changes to the entry num- 
bers are the subject of this document. 

Current Procedure: Customs entries are identified by a 9-digit 
number in the following format: 


FY-NNNNNN-C 


FY represents the current fiscal year, NNNNNN is a sequential 
number, and C is a check digit computed from the first 8 digits. 

For each fiscal year, Customs issues blocks of entry numbers to 
brokers and importers for each district and port. Issuing and con- 
trolling these numbers has become an administrative burden to 
Customs and the importing community. The issuance process at 
the beginning of each fiscal year is particularly time consuming 
and costly. 


DiscussION OF COMMENTS 


Several of the seven commenters that responded to the notice 
raised issues pertaining to the proposed change to entry numbers. 
A discussion and analysis of these comments is as follows: 

Comment: Customs must allow adequate implementation time for 
entry filers to make the necessary changes. 

Analysis: Customs has considered and appreciates the time neces- 
sary for entry filers to make the necessary changes. Accordingly, 
the implementation date for the new entry number procedure is 
being delay until October 1, 1985. This schedule allows both the 
trade and Customs adequate time for preparation. 

Comment: Customs should assign separate entry filer codes at 
each location in which a broker or importer files entry documenta- 
tion. An entry filer might also choose to combine certan offices 
under a single code while other districts have separate numbers. 

Analysis: For Customs purposes, each business entity must be 
identified with a 3 character national entry filer code as part of the 
entry number. It should not be necessary to identify the filing loca- 
tions by means of the entry number since the 4 digit Customs dis- 
trict/port code associated with all entries accomplishes this. Since 
entry filers have been given the flexibility to individually structure 
and allocate the 7 digits following the entry filer code in any con- 
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venient manner, the entry filer’s organization or’ office location 
code can be included within the 7 digits. 

Comment: Customs should calculate the entry number check 
digits and make them available to non-automated brokers and im- 
porters. 

Analysis: To gain the maximum flexibility for the new entry 
number procedure, entry filers will necessarily take responsibility 
for assigning and controlling their own numbers. Since Customs 
cannot predetermine the range or organization of the numbers 
needed by individual entities, the entry filers, their data processors 
and forms producers must be responsible for check digit computa- 
tion. The technical specifications related to computing the check 
digit and printing the number on the forms are available to bro- 
kers, importers, and forms suppliers upon request. 

Comment: The numeric series of codes (000-999) should be re- 
served for use by airlines in order to be compatible with the exist- 
ing 3 digit airline codes. 

The formula for computing the check digit should include only 
the last 7 digits in order that it be compatible with the air waybill 
check digit used by airlines. 

Analysis: Because the entry number is the basis method for stor- 
ing and accessing data in the ACS, the accuracy rate for keying 
data to the system will be enhanced by assigning the numeric 
series of entry file codes to the largest category of users. Broker 
companies are the source of the majority of Customs entries. 
Therefore, it has been decided to reserve the numeric series of 
entry filer codes for broker companies and importers having signifi- 
cant entry volumes. 

The check digit must be computed using the entire entry number 
including the entry filer code to ensure uniqueness and keying ac- 
curacy. Customs has decided to delay use of the entry number for 
in-bond transactions until analysis regarding the assignment of 
entry filer codes and the related check digit computation for carri- 
ers is completed. Carriers will not use the new entry number for 
in-bond entries at ths time but will be required to use the new 
entry number for other types of entries. 

Comment: One carrier proposed that the entry number format be 
expanded from 11 to 14 characters by including a 3 character alpha 
carrier identification code for air shipments. 

Analysis: The 11 character entry number provides the largest 
volume entry filers with enough to last at least a decade without 
duplication. Expansion of the entry number by 3 characters would 
significantly increase data entry and computer storage cost for the 
trade, Customs, the Census Bureau and other Government agen- 
cies. 

Comment: Blank or slash (/) should be used instead of the 
hyphen to separate components of the entry number. The place- 
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ment of the hyphen on typewriter/data entry keyboards is more 
awkward and slower to use than is the space bar or slash key. 

Analysis: Inasmuch as many of the entries presented to Customs 
are prepared on automated equipment, the separator character can 
be generated automatically without the need for keying. The 
hyphen separator is considered to be more readable than either the 
blank or the slash. 

Accordingly, after consideration of all the comments and a fur- 
ther review of the matter, Customs has determined to adopt the 
amendments relating to entry numbers as follows: 


New PROCEDURE 


For the past two years, Customs has been working with the trade 
community to develop a new entry numbering concept which is 
simple, flexible, and easy to manage. Customs has now completed 
the administrative details for implementing this concept. Accord- 
ingly, § 142.3a, Customs Regulations (19 CFR 142.3a), relating to 
the procedure for the assignment of entry numbers by Customs is 
being deleted. Beginning October 1, 1985, the new number, includ- 
ing hyphens, will be shown on entry documentation that currently 
requires the old (current) entry number. These include the Immedi- 
ate Delivery Application (Customs Form 3461), the Entry Summary 
(Customs Form 7501) and the broker or importer prepared Informal 
Entry (Customs Form 5119A). Customs is also planning to imple- 
ment use of the new entry number on other entry documents 
which currently are unnumbered or use various other numbering 
schemes. These include the pre-numbered Informal Entry (Customs 
Form 5119A) and the Transportation Entry (Customs Form 7512). 
Use of the new entry number on these forms will not occur until 
after October 1, 1985, when Customs can complete development of 
these capabilities and add them to the ACS. New procedures such 
as these will also require coordination with the trade community. 
Specific details and technical specifications for the new entry 
number and its placement on Customs entry documentation will be 
available to entry preparers and forms printing companies in suffi- 
cient time to order the required forms and make necessary proce- 
dural changes. 

The following format must be used when showing the new entry 
number: 


XXX-NNNNNNN-C 


XXX represents an entry filer code, NNNNNNN is a unique 
number which will be assigned by the entry filer, and C is a check 
digit computed from the first 10 characters. 

An increasing number of Customs entries are now prepared by 
automated, procedures. For those entires, Customs will require that 
the full entry number, including the filer code and the check digit, 
be printed in machine-readable format on the entry form. For non- 
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automated entries, Customs will require that the entry number, in- 
cluding the filer code and the check digit, be pre-printed in ma- 
chine-readable format on the entry form. The technical specifica- 
tions related to computing the check digit and printing the number 
on the forms are available to brokers, importers, forms suppliers, 
and other interested parties by contacting Richard J. Bonner at 
Customs Headquarters (202-535-4155). 


Entry Filer Code (XXX) 


Entry Filer Code (XXX): The entry filer code will be the only por- 
tion of the entry number that will be assigned and controlled by 
Customs. An unique 3 character (alphabetic, numeric, or alpha-nu- 
meric) code will be assigned to all licensed broker companies cur- 
rently filing Customs entries. A code will also be assigned to im- 
porters currently filing a significant number of entries on a regular 
basis. The entry preparer will use this code nationwide as the be- 
ginning 3 characters of the number for all Customs entries, regard- 
less of where the entries are filed. The entry filer code will replace 
the 3 digit importer/broker numbers currently assigned by Cus- 
toms districts. An entry filer code assignment will not be made for 
intermittent importers. However, entry forms, pre-printed with a 
Customs assigned entry number, will be available for sale at local 
Customs offices. Brokers and importers who have not been notified 
of their entry filer code assignment by June 30, 1985, should imme- 
diately contact Mr. Bonner. 


Entry Preparer Assigned Number (NNNNNNN) 


For each entry, the entry preparer will assign a unique number. 
This may be assigned in any manner convenient provided the same 
number is not assigned to more than one transaction. This number 
will not be associated with a fiscal year or a Customs district/port. 
The numbers need no be assigned or used in sequence. 

As each entry is received, Customs will record the unique 
number assigned to the;transaction, and will not allow the use of 
the same number on any subsequent transaction. A duplicate 
number will result in Customs rejecting the transaction. 

Check Digit (C): The entry preparer will compute the check digit 
using a formula provided by Customs. These specific details will be 
made available when the entry filer codes are issued. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 
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REGULATORY FLExiBiLity ACT 


Pursuant to the provisions of § 605(b) of the Regulatory Flexibil- 
ity Act (Pub. L. 96-354, 5 U.S.C. 601, et seqg.), it is hereby certified 
that the changes set forth in this document will not have a signifi- 
cant economic impact on a substantial number of small entities. 
Accordingly, it is not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, Customs 
Headquarters. However, personnel from other Customs offices par- 
ticipated in its development. 


List or SuBsEcts InN 19 CFR Part 142 
Customs duties and inspection, Imports. 
AMENDMENT TO THE REGULATIONS 


PART 142—ENTRY PROCESS 
1. The authority citation for Part 142 is revised to read as fol- 
lows: 
Autuority: 19 U.S.C. 66, 1448, 1448, 1624. 


2. Part 142 is amended by removing § 142.3a. 


WILLIAM VON Raap, 
Commissioner of Customs. 


Approved: June 13, 1985. 
JoHN M. WALKER, Jr., 
Assistant Secretary of the Treasury 


[Published in the Federal Register, July 8, 1985 (50 FR 27816)] 








U.S. Customs Service 


General Notice 


19 CFR Part 177 


Proposed Revision of Guidelines Concerning Tariff Classification 
of Imported Backpacking Tents 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed revision of guidelines; solicitation of comments. 


SUMMARY: Pursuant to a court decision that recognized back- 
packing as a sport, Customs developed a set of guidelines to be used 
to determine which imported backpacking tents qualify as sports 
equipment for tariff purposes. Those guidelines established param- 
eters concerning the material, capacity, dimensions, and weight of 
tents. However, it has come to Customs attention that technologi- 
cal advances involving tent material and construction methods 
may have rendered the existing guidelines obsolete. Tents now 
manufactured for purposes other than backpacking may qualify as 
backpacking tents using these guidelines. This document proposes 
new guidelines for the classification of backpacking tents and in- 
vites public comment on these guidelines. 


DATE: Comments (preferably in triplicate) must be received on or 
before September 6, 1985. 


ADDRESS: Comments may be submitted to and inspected at the 
Regulations Control Branch, U.S. Customs Service, Room 2426, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Evelyn Suarez, Clas- 
sification and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs is currently reviewing its guidelines used to determine 
whether or not imported backpacking tents qualify as sports equip- 
ment for tariff classification purposes. Those guidelines, published 
in C.S.D. 79-108 (August 21, 1978), are as follows: 

(1) Backpacking tents must be composed of dacron or nylon. 
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(2) Such tents must be designed for no more than 4 persons. 

(3) If designed for 1 or 2 persons, the tents must weigh no more 
than 10 pounds, including all accessories necessary to pitch the 
tent, and have a carry size of no more than 24 inches in length and 
8 inches in diameter. 

(4) If designed for 3 or 4 persons, the tents must weigh no more 
than 15 pounds, including all accessories necessary to pitch the 
tent, and have a carry size of no more than 36 inches in length and 
12 inches in diameter. 

Tents meeting these guidelines are currently classified as sport 
equipment, not specially provided for, in item 735.20, Tariff Sched- 
ules of the United States (TSUS; 19 U.S.C. 1202), at a rate of duty 
of 5.52% ad valorem. Prior to the issuance of these guidelines, Cus- 
toms had been classifying backpacking tents under item 389.60, 
TSUS, a residual provision for articles of textile materials. Howev- 
er, in The Newman Importing Co., Inc. v. United States, 76 Cust. Ct. 
148, C.D. 4648 (1976), the court held that backpacking was a sport 
and tents used in pursuit of backpacking could be considered sports 
equipment. Consequently, it became necessary to distinguish be- 
tween tents used for backpacking and tents designed for other pur- 
poses. Accordingly, Customs developed the guidelines set forth in 
T.D. 79-108 for backpacking tents. 

Since those guidelines were issued in 1978, technological ad- 
vances in tent material and construction methods have occurred 
which permit tent manufacturers to produce lightweight camping 
tents for general recreational use, so-called family or car camping 
tents. These lightweight camping tents fall within the specifica- 
tions of the 1978 guidelines and therefore, for Customs purposes, 
are classified in item 735.20, TSUS, although the tents were not 
“specially designed” for backpacking within the meaning of 
Newman Importing, supra. Tents not designed as sports equipment 
for backpacking should be classified under the provision for tents 
and sleeping bags, of manmade fibers, in item 386.11, TSUS, at a 
current rate of duty of 15% ad valorem. 


PROPOSED GUIDELINES 


To qualify for classification as “sport equipment” under item 
735.20, TSUS, Customs is of the opinion that a tent must meet the 
following guidelines: 

(1) It must be specially designed for the sport of backpacking. 

(2) It must be composed of nylon or polyester fabric. 

(3) If designed for 1 or 2 persons, the tent must meet the follow- 
ing criteria: 

(a) Have a floor area of 45 square feet or less; 

(b) Weigh 8% pounds or less, including tent bag and all accesso- 
ries necessary to pitch the tent; 
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(c) Have a carry size of 30 inches or less in length and 9 inches or 
less in diameter. If other than cylindrical in shape, the tent pack- 
age must not exceed 1,900 cubic inches. 

(4) If designed for 3 or 4 persons, the tent must meet the follow- 
ing criteria: 

(a) Have a floor area of 65 square feet or less; 

(b) Weight 12 pounds or less, including tent bag and all accesso- 
ries necessary to pitch the tent; 

(c) Have a carry size of 30 inches of less in length and 10 inches 
or less in diameter. If other than cylindrical in shape, the tent 
package must not exceed 2,350 cubic inches. 

Any tent with a floor space of more than 65 square feet and a 
standing height of more than 60 inches is a tent designed for gener- 
al recreational use. 


CoMMENTS 


Before making a determination on this matter, Customs will con- 
sider any written comments timely submitted to the Commissioner 
of Customs. Comments submitted will be available for public in- 
spection in accordance with the Freedom of Information Act (5 
US.C. 552), § 1.6, Treasury Department Regulations (31 CFR 1.6), 
and §103.11(b), Customs Regulations (19 CFR 103.11(b)), between 
9:00 a.m. and 4:30 p.m. on regular business days, at the Regulations 


Control Branch, Room 2426, U.S. Customs Service Headquarters, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


Because the proposed revisions if adopted, could change the 
amount of duties assessed on the articles, and could be of interest 
to the domestic industry as well as importers, Customs is publish- 
ing this notice and providing an opportunity to comment as provid- 
ed by §315(d), Tariff Act of 1930, as amended (19 U.S.C. 1315(d)), 
and § 177.10(cX1), Customs Regulations (19 CFR 177.10(cX1)). 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


ALFRED R. De ANGELUS, 
Acting Commissioner of Customs. 


Approved: June 13, 1985. 
JoHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 8, 1985 (50 FR 27831)] 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 162 


Proposed Customs Regulations Relating to Prior Disclosures of 
Violations of 19 U.S.C. 1592 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to provide for further clarifications and changes to the reg- 
ulations relating to prior disclosures of violations of 19 U.S.C. 1592. 
The document would provide that a person is presumed to have 
knowledge of the commencement of a formal investigation of a vio- 
lation if, before the claimed prior disclosure of the violation, an 
import specialist, regulatory auditor, inspector or other Customs of- 
ficer, having reasonable cause to believe that there has been a vio- 
lation of 19 U.S.C. 1592, so informed the person concerning the 
type of or circumstances of the disclosed violation. The document 
also would provide that a prior disclosure may not be made after a 
determination by any Customs officer that there is reasonable 
cause to believe that there has been a violation of 19 U.S.C. 1592, 
and that the Customs officer provides notice to the person. 

These proposed amendments are necessary to provide for more 
effective enforcement of the regulations concerning 19 U.S.C. 1592 
violations. 


DATE: Comments must be received on or before September 6, 1985. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Robert J. Pisani or 
Charles D. Ressin, Commercial Fraud & Negligence Penalties 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229 (202-566-8317). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 592, Tariff Act of 1930, as amended (19 U.S.C. 1592) pro- 
| vides for penalties and penalties procedures when by fraud, gross 
negligence or negligence, merchandise is entered, introduced, or at- 
tempted to be entered or introduced into the commerce of the U'S., 
by means of any material false document, written or oral state- 
ment or act, and/or any material omission; or when a person aids 
or abets any other person in the entry, introduction, or attempted 
entry or introduction of merchandise by such means. 

Section 618, Tariff Act of 1930, as amended (19 U.S.C. 1618), pro- 
vides for the remission or mitigation of fines, penalties, and forfeit- 
ures by the Secretary of the Treasury. 

By T.D. 84-18, published in the Federal Register on January 13, 
1984 (49 FR 1672), Customs amended the regulations relating to 
§ 592 penalty and penalty procedures to, among other things, clari- 
fy the requirements and criteria applicable to prior disclosures of 
violations of § 592. As amended by T.D. 84-18, § 162.74(a), Customs 
Regulations (19 CFR 162.74(a)), provides that a prior disclosure may 
be made if the person concerned discloses the circumstances of a 
violation in writing to the district director before, or without 
knowledge of, the commencement of a formal investigation, and 
makes a tender of any actual loss of duties. Experience gained over 
the past year, however, reveals that further clarification and 
changes to § 162.74 are needed. 

Section 162.74(, Customs Regulations (19 CFR 162.74(f)), as 
amended by T.D. 84-18, provides that a person who claims lack of 
knowledge of the commencement of a formal investigation has the 
burden to prove that lack of knowledge. Pursuant to this section, a 
person is presumed to have had knowledge of the commencement 
of a formal investigation of a violation of §592 if before the 
claimed prior disclosure of the violation: 

(1) An investigating agent, having properly identified himself and 
the nature of his inquiry, had, either in person or in writing, made 
an inquiry of the person concerning the type of or circumstances of 
the disclosed violation; or 

(2) An investigating agent, having properly identified himself and 
the nature of his inquiry, requested specific books and records of 
the person relating to the disclosed information. 

The presumption of knowledge may be rebutted by evidence that, 
notwithstanding the inquiry or request, the person did not have 
knowledge that an investigation had commenced with respect to 
the disclosed information. 

Section 162.74(f) is subject to the interpretation that the pre- 
sumption of knowledge of the commencement of a formal investiga- 
tion is limited to those circumstances where a Customs investigat- 
ing agent, and not other Customs personnel, notifies the person of 
the type of or circumstances of a violation of § 592. To provide for 
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more effective enforcement of the prior disclosure regulations, Cus- 
toms is proposing that this presumption be extended to those cir- 
cumstances where an import specialist, regulatory auditor, inspec- 
tor, or other Customs officer, having reasonable cause to believe 
that there has been a violation of § 592, so notifies the person(s) 
concerning the type of or circumstances of the disclosed violation. 
Accordingly, it is proposed to amend § 162.74(f) to include this pro- 
vision. 

Section 162.74(g), Customs Regulations (19 CFR 162.74(g)), as 
amended by T.D. 84-18, provides that a prior disclosure may not be 
made after a determination by an authorized Customs officer that 
there is reasonable cause to believe that there has been a violation 
of § 592 and that a claim for monetary penalty shall be issued with- 
out commencement of a formal investigation. Such determination 
is evidenced by any one or more of the following: 

(1) By the issuance of a pre-penalty notice; 

(2) By the issuance of a penalty notice if a pre-penalty notice is 
not required; 

(3) In the case of violations involving merchandise accompanying 
persons entering the U.S. or commercial merchandise inspected in 
connection with entry, by oral notification to the person of the offi- 
cer’s finding of a violation; or 

(4) In the case of the seizure of merchandise under § 592, by the 
act of seizure. 

It has now been determined that the existing wording of this reg- 
ulation unduly restricts Customs in the performance of its enforce- 
ment duties. The determination as to whether there exists reasona- 
ble cause to believe a violation of § 592 has occurred appears to be 
limited to only certain authorized Customs officers. Often, however, 
this determination can be made by any Customs officer. Further, 
§ 162.74(g\X(3) is limited to situations which generally involve only 
inspectors, thus denying other Customs officers who may have de- 
tected the violation from providing oral or written notification to 
the violator. 

To remedy this problem Customs is proposing that § 162.74(g) be 
amended to clarify that a prior disclosure will be precluded, not- 
withstanding the fact that a formal investigation has not been com- 
menced, after any Customs officer determines that there is a viola- 
tion of § 592, and gives notice as evidenced by the four outlined cir- 
cumstances. The violator, however, may still make a prior disclo- 
sure of the circumstances of a violation which has not been discov- 
ered by Customs. 

It is noted that § 162.74, as amended by T.D. 84-18, contains an 
error in paragraph (a)(1), in which parenthetical reference is made 
to “§ 162.71(e) of section 592, Tariff Act of 1930, as amended (19 
U.S.C. 1592)”. The reference to § 592 inside the parenthesis should 
be removed and a reference to Part 162 inserted, in its place. The 
correct reference in the parenthesis should be to § 162.71 of Part 
162. 
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COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.6, Treasury De- 
partment Regulations (31 CFR 1.6), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, U.S. Customs Service Headquarters, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66) §§ 466, 584, 592, 613, 618, 46 Stat. 718, 
748, 750, as amended 757, as amended, 759 (19 U.S.C. 1466, 1584, 
1592, 1613, 1618). 


REGULATORY FLExiBitiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 
and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 

DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


List or SuBJeEcts In 19 CFR Part 162 
Customs duties and inspection, Administrative practice and pro- 
cedures, Penalties. 
PROPOSED AMENDMENTS 


It is proposed to amend Part 162, Customs Regulations (19 CFR 
Part 162), as set forth below. 
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PART 162—RECORDKEEPING, INSPECTION, SEARCH, AND 
SEIZURE 


1. It is proposed to amend § 162.74(a\1) by removing the words 
“section 592, Tariff Act of 1930, as amended (19 U.S.C. 1592)” inside 
the parentheses, and inserting, in their place, the words“this Part.” 

2. It is proposed to amend § 162.74 by redesignating paragraphs 
(f(1) and (f(2) as paragraphs (f(2) and (f3), respectively, and by 
adding a new paragraph (f(1), and by revising paragraph (g), to 
read as follows: 


§ 162.74 Prior disclosure. 


* * * * * * * 


(f) Proof of lack of knowledge. A person who claims a lack of 
knowledge of the commencement of a formal investigation has the 
burden to prove that lack of knowledge. A person shall be pre- 
sumed to have had knowledge of the commencement of a formal 
investigation of a violation if before the claimed prior disclosure of 
the violation: 

(1) An import specialist, regulatory auditor, inspector or other 
Customs officer, having reasonable cause to believe that there has 
been a violation of 19 U.S.C. 1592, so informed the person concern- 
ing the type of or circumstances of the disclosed violation; or 


* * * * * * * 


(g) No prior disclosure after Customs discovery. Notwithstanding 
that a formal investigation has not been commenced, a prior disclo- 
sure of the circumstances of a violation of 19 U.S.C. 1592, is pre- 
cluded after a determination by any Customs officer that there is 
reasonable cause to believe that such violation has beeen commit- 
ted. Such a determination shall be evidenced by one of the follow- 
ing: 

(1) By the issuance of a pre-penalty notice; 

(2) By the issuance of a penalty notice if a pre-penalty notice is 
not required; 

(3) By oral or written notification to the alleged violator by the 
Customs officer who detected the violation; or 

(4) By the act of seizure, under 19 U.S.C. 1592(c)\(5), of the mer- 
chandise involved in the violation. 

WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: June 13, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 8, 1985 (50 FR 27829)] 
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